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Take-Home Messages

1. Wetland and stream protection
(including buffers) is vital to clean
water and other benefits.

2. Existing maps are incomplete.

3. State and federal regulations are
changing and leave big gaps.

4. Municipalities can do more.
5. | will make a difference by .

e Pho{o: Laura Heaa



Hudson River Estuary Program

Working to achieve key benefits:

e vital estuary ecosystem

* clean water

* healthy tributaries

* climate-adaptive communities
» conserved natural areas

 an informed & engaged public
* access for all to the Hudson

https://www.dec.ny.gov/lands/4920.html
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Think of a wetland or stream you know...
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A natural waterway flowing in
a visible channel with defined
bed and banks.

Riparian Corridors

M b e,

Streambed

-~ Photo: I. Haeckel



Perennial, Intermittent Streams
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" Intermittent streams = >60% of stream length
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What is a wetland?
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Wetlands are defined by three
main criteria:

1) hydrology
2) solls

3) vegetation

Photo: L. Heady
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Wetland Diversity

tidal wetland










What’s at stake? @ CLEAN WATER

Contaminants
and sediment
are filtered

Provides
critical wildlife
habitat

. W

Cleaner water
~ outflow

Bacteria -_
_ break down
contaminants

tores water

How wetlands _WO!’k WWW.geoscape.nrcan.ge.ca



FLOOD CONTROL
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What’s at stake? CRITICAL HABITAT
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CRITICAL HABITAT
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Think of a wetland or stream you know...
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Buffers Protect Water and Habi
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 Slow runoff and reduce
erosion.
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* Filter nutrients and sediment.
« Control flooding.
* Shade, cooling.

« Source of organic matter.
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Effective Buffer Distances

Buffer Distance b}r Function

. Sediments
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3 Phosphorous Planner’s Guide to
B ! Wetland Buffers for

Wildlife Local Govern ment_s
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Effective buffer distances or widths relate to functions and benefits.
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Threats

Vegetation Clearing, Filling, Grading, Channelizing, Burial
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Threats

Construction in wetlands and in buffers
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Threats

Inadequate stormwater management

Nate Nardi-Cyrus




Think of a wetland or stream you know...
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State and Federal
Regulations




Administrative Law 101

Legislature

Statute

A 4

Regulations




New York State

STREAMS
Protection of Waters (ECL Art. 15)
Regulates physical disturbance of
Streams

- Which streams?
- AA A, B, C(T)/(TS)—notCorD
- Mapped
. Perennial
- Also:

. Intermittent if mapped
. Unmapped perennial tribs
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DEC Stream Class and Trout Status

Part-Item: 862-440.1
Classification: C
Standard: C(T)




New York State

STREAMS
Protection of Waters (ECL Art. 15)
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New York State

STREAMS
Protection of Waters (ECL Art. 15)
Regulates physical disturbance of
Streams

- Upcoming changes?
- None

. (Legislative attempts to expand
to Class C, but not enacted




ork State

WETLANDS

Freshwater Wetlands (ECL Art. 24)

Regulates disturbance of wetlands
and adjacent areas

- Which wetlands?
- >12.4 acres
- Mapped

. Smaller wetlands of “unusual
local importance”



New York State

WETLANDS
Freshwater Wetlands (ECL Art. 24)
Regulates disturbance of wetlands

and adjacent areas

What areas”?
Wetland
100-foot adjacent area




New York State

WETLANDS
Freshwater Wetlands (ECL Art. 24)
Regulates disturbance of wetlands

v and adjacent areas

State legislature amended Article 24 in 2022 — new regulations underway
« Changes in 2025:
« Jurisdiction is no longer based on maps

* New criteria for small wetlands of “unusual importance”
« Changes in 2028:
« Size threshold reduces to 7.4 acres, so more wetlands are regulated



Federal

WETLANDS & STREAMS
Clean Water Act § 404

Regulates discharge of fill into
“‘Waters of the US”

. Which wetlands and streams?
“Waters of the United States”
- No size limit

. No regulatory mapping (NWI maps are
predictive only

. Only wetland or stream, no adjacent area




WETLANDS & STREAMS

Clean Water Act § 404
Regulates discharge of fill into

“Waters of the US”
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Federal

WETLANDS & STREAMS
Clean Water Act § 404

Regulates discharge of fill into
“‘Waters of the US”

Waters of the United States
Rivers, streams, adjacent wetlands
Rules in flux about “adjacent” wetlands

US Supreme Court Sackett decision in May 2023 invalidated
significant nexus rule



Federal

WETLANDS & STREAMS
Clean Water Act § 404
Regulates discharge of fill into

3 5 “Waters of the US”

Waters of the United States
New regulation released August 2023:

Tributaries that are “relatively permanent, standing or
continuously flowing”

Adjacent wetlands with a “continuous surface connection” to such
waters




Federal

EPA estimates on reduced
jurisdiction nationwide:

- 1.2 million to 4.9 million miles
of ephemeral streams

. up to 63 percent of wetlands by
acreage



Proposed Revised Detinition of
“Waters of the United States”
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Local Stream and Wetland Mapplng







NYS-Regulated Wetlands + Buffer
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NYS +Federa| regulated area




Added NYS regulatedarea in 2025
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Review

e - . Example 1
=3 Stream corridor with
wetlands complex

Stream is perennial,
mapped, and NYS Class C

Wetlands include swamps
and wet meadows

Wetlands have not been
mapped as a state
protected wetland



Review

= - . Example 2
R e Isolated wetlands in forest

Includes buttonbush pool,
iIntermittent woodland
pool, intermittent swamp

No connection to stream



Review

Example 3

Patches of wet meadows
within former agricultural
pasture

~4 acres of wetland total
No connection to a stream



Review

Example 4

Intermittent stream with
adjacent wetlands

Wetlands include marsh
and wet meadow

Stream not mapped by
NYSDEC
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Local Regulation
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Benefits of local regulation

Don’t rely on state and federal
regulation

. Protect resources important to
your community

Municipal authority:
. New York State Municipal Home
Rule Law § 10
. Freshwater Wetlands Act — ECL
Art. 24



Regulatory approach

. What regulations are already In
place?

- Are they being implemented by the
planning board?

- Are they being enforced by code
enforcement?

. What resources are important?
- What are the threats?
- How best to protect?




"Wetland and watercourse protection law

Components

. Regulated activities
- Construction, other

. Regulated areas
- Streams, wetlands
- Buffers

. Permitting

Penalties




"Wetland and watercourse protection law

e

Example:
Town of Woodstock

Applies to wetlands of all sizes,
vernal pools, streams, and
waterbodies

Includes a buffer of 30-100 feet
depending on resource

Requires permit for various
activities

Implemented by Wetland and
Watercourse Inspector
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Other Approaches

Zoning setbacks
New construction must be set back a
required distance from resource

Example:
Town of Gardiner

sl S N T  No new construction

g | within 100 feet of top
$ | of bank of DEC-
regulated stream

& e




Other Approaches

Overlay zoning
Regulate XS
development along a CELNGE,
specific corridor

w0

I

uu"liﬁn it

1 .I“ M

H ||I|]||l|
Example: b il

City of Newburgh B 53
Waterfront Protection i = il
Overlay District Y J e A

----------

IIIHI' I|II1IMI

|| i
s HHL!
L Milill' ﬂ

......

« Regulates SO A " — — '.__'.: I’E
development along . Wil
Hudson River and
major creeks

o\ veatarfrant Protaction Seariey

-ai



Other Approaches

Town of New Castle, NY |
(-—1 Planning Base Studies

L
RESIDENTIAL ZONES
R-2A One-Family Residenc c
. ne-Fal idenc

R-1/2A One-Family Resi

R-1/4A One-Family Res BEDFORD

MFPD Multi-Family Planned Devel

+ Apply wetland - ‘;if:EE:1.E:L";L;"m;f:f;
protection in certain : s

T ‘\ Current Zoning
~_ l\) \ Zoning

it \ Westeherter,
sensitive areas \
‘l"r,% \ GIS i i -V A
3 \ o 025 05 1 ‘I.;mles

N
/
Exa m p I e : Chappaqua Hémletﬁli%gl y I. //
/
Town of New Castle
Environmental
Protection Overlay
. Enhanced wetlands chsi
protection for two
source watersheds T
\ ROBSINING = & \E A Page 122




Other Approach

Dr. Wesi!
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Conservation planning

Process
. ldentify conservation areas
before building areas

Example:

Town of Pine Plains
Conservation Subdivision

« Required process in rural
district

* Applicant and board agree to
conservation area before
laying out development



Resource

Services News Government Local

=]

Department of State

Licensing & Business Local Government Community Infrastructure

COVID-19 UPDATES ‘ What you need to know

New Americans

Model Local Laws to Increase

Resilience

Local Wetland Minimum e of Buff
Protection Wetland 2L b e Applicability Technique
. Regulated Area
Approach Size
Town of Pawling (NY) 100 ft; for wetlands Comprehensive. See | Local Wetland
Wetland and surrounded by steep | Section 111-4 of the | Law
Watercourse Law'® 1/4 acre slopes, the buffer Town of Pawling law
shall extend 100 ft
from the top of the
slope
Town of 1/10 acre 25 ft for 1-5 acres, 50 | Comprehensive. See | Local Wetland
Poughkeepsie (NY) ft for 5-9 acre, 75 for | Section 116-5 of the Law




Significant Habitats in a Hyde Park Study Area,
Dutchess County, NY

Generally applicable — not limited
to regulated resources

Proactive data collection is
valuable — NRI, habitat mapping

Importance of officials and
consultants who are educated on
local resources and priorities

Option: Critical Environmental
Areas to document key areas



Layers of Protection

« (Consider conservation at:
 Townwide scale
« Site scale
* [ndividual resource
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Additional
Training, Tools,

and Funding
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Trainings

Overview of NY's Freshwater Wetland
Regulatory Changes, webinar

December 14, 1:00-2:15

The SEQR Process & Habitat Conservation,
In person

November 2, 5:30-8:30 - Wappingers Falls
November 8, 5:30-8:30 - Delmar

Recordings of prior webinars at
https://www.dec.ny.gov/lands/120539.html

’\
—

KEEPING YOU CONNECTED
AND INFORMED

— "’@ DEC DELIVERS

Sign up to receive Hudson Estuary
conservation and land use news and
events

Enter email address:

Submit |

Department of
Environmental
Conservation

f NEW YORK
STATE OF
OPPORTUNITY



https://dos.ny.gov/model-local-laws-increase-resilience
https://www.dec.ny.gov/lands/120539.html
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ocal Natural Resource Inventories or Plans

Town of Fast Greenbush
Natural Resources Inventory

11. Floodplains and Riparian
Areas

Map Legend
FEMA Flood Hazard Areas
1% (100-Year) Flood Zone
Hydrology
Riparian Areas
Il dpen Water
¢ Wetland

—— River/Steeam

Roads

D Municipality
'S Highway
—— Local Street

-=== Railroad

Scale: 1:40,000

] 0.25 05 1 Mile

gieal Survey (March
Fish and Wildlife Se: 2012) and NYS DEC
map is mtended f al planning and educ

Tenodac

MOLY maps were ©

technical assistance nell University, with funding
NYS Envitonmental Protection Fund through the NY
Hudson River Estuary Program. hitp: //hudson dnr.calacomelledu
Map by Andrew Varuzzo, 2018
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Model Laws

Department of State

Licensing & Business Local Government Community Infrastructure New Americans Consumers About Us

Model Local Laws to Increase
Resilience

https://dos.ny.gov/model-local-laws-increase-resilience

Rossana Rosa

Andrew M. Cuomo, Governor

The Rondout Flood. Source: Chris Bower

NEW YORK
STATE OF
OPPORTUNITY

——

Department
of State



https://dos.ny.gov/model-local-laws-increase-resilience

Planner’s Guide to
Wetland Buffers for
Local Governments

UQLJ;?(

ENVIRONMENTAL
LAW- INSTITUTE

https://www.eli.org/research-report/planners-guide-wetland-buffers-local-governments

AT

Other Resources

Local Wetlands and
Watercourse Regulations

Potential Tools for Floodplain
Management
Lessons from Three New York Towns

A.R. Siders, L. Gerber-Chavez, S. Adams, D. Richardson, K. Reece
Prepared for The Nature Conservancy in New York

UNIVERSITY OF DELAWARE

DISASTER RESEARGH CENTER
TheNature @

AP 5
Conservancy

August 2021 [ﬁggﬁ%’fﬁ

College of Agriculture and Life Sciences = Department of Natural Resources and the Environment

Conservation Planning in the Hudson River Estuary Watershed

Natural Areas & Biodiversity ¥ Conservation Planning ¥ Maps & Data ¥ Opportunities Library About Us ¥

Wetland and Watercourse Protection

To increase protection of wetlands, streams, and floodplains, municipalities in New York can use
their home rule authority to adopt their own laws. Local laws can fill in the gaps left by limitations

in State and Federal protections, by having broader definitions, larger buffer areas, and more
regulated activities. Options for municipalities to protect their wetlands and watercourses, including
setbacks, overlay districts, zoning standards, and laws, are described in detail in Chapter 2 of NYS

Department of State’s Model Local Laws to Increase Resilience [ (2019). Another relevant

publication is the Planner’s Guide to Wetland Buffers for [ ocal Governments [ (2008) from the

Environmental Law Institute.

Wetland and Watercourse Protection
in Practice

The Town of Woodstock (Ulster County) Wetland and

Watercourse Protection Standards [ regulate activities

https://udspace.udel.edu/items/325e4769-4716-47e6-9204-1c8e2ed12097

https://www.dec.ny.gov/lands/5094.html

https://hudson.dnr.cals.cornell.edu/



https://www.eli.org/research-report/planners-guide-wetland-buffers-local-governments
https://udspace.udel.edu/items/325e4769-4716-47e6-9204-1c8e2ed12097
https://www.dec.ny.gov/lands/5094.html
https://hudson.dnr.cals.cornell.edu/

Fact Sheets

Stream and Wetland Conservation: GORDON
State and Federal Jurisdiction and & SVENSON e
Opportunities for Local Action ATTORNEYS AT LAW
September 2023

State and Federal Wetland Jurisdiction
New York State and the federal government have jurisdiction over certain streams and wetlands. The table
below summarizes some of the state and federal laws that restrict physical disturbance of streams and
wetlands. New York State is in the process of extending its jurisdiction to more wetlands. Federal regulations
recently changed to restrict jurisdiction.

Resource | Statute Protected Areq Status
Resources Covered
& | Streams | Protection | e Class AA, A, B, = Bed and * No change
z of Waters C{T) and C{T5) banks
= ECLAr. 15 streams * No
2 * Mapped streams additional
§ + perennial buffer
z tributaries
Wetlands | Freshwater | » Mapped * Wetland |* Law was amended 2022 to cover more
Wetlands wetlands * 100-foot wetlands; new regulations are being
ECLAMt. 24 | s12.4ac adjacent developed
* Smaller wetlands area * 2025 changes:
of "unusual local oJurisdiction no longer based on maps
importance” o New criteria for smaller wetlands of

“unusual importance”
* 2028 change:
© Size threshold reducesto 7.4 ac

E Streams | Clean * Waters of the ® Stream * New regulation in August 2023 to
i Water Act United States (to high change definition of Waters of the US
Wetlands | § 404 oNavigable water oStreams that are “relatively
waters mark}) permanent”
oTributaries * Wetland oAdjacent wetlands with "continuous
ohAdjacent & No buffer surface connection” to stream
wetlands

State stream and wetland programs are administered by the NYS Department of Environmental Conservation.
Federal Clean Water Act Section 404 regulations are administered by the US Army Corps of Engineers.

This training is offered through a partnership with Cornell University and the New York State Department of Environmental
Conservation Hudson River Estuary Program with funding from the New York State Environmental Protection Fund.
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What does the Hudson Valley have to lose?
are of the Hudson River estuary watershed, providing habitat for wildlife and plants,

improving water quality and storing floodwater, and offering unique
opportunities for people to experience nature.

| Wetland diversity

The estuary watershed supports a diversity of tidal and non-tidal wetland
types, from freshwater intertidal mudflats along the Hudson's shores, to
floodplain forests along creeks, to inland wetlands such as woodland pools
At least half of the 57 wetland community types that occur in New York
have been documented in the estuary watershed. Each of these different
wetlands has unique conditions, and in turn supports different plants,
wildlife, and fish, contributing significantly to the region’s rich biodiversity.

| What is a wetland?

Wetlands are typically defined by vegetation, soils, and hydrology. More
specifically, wetlands are areas saturated by surface or groundwater
enough to support a community of plants that are adapted to life in
saturated soil conditions. Water is not always present; in fact, some kinds
of wetlands often appear dry. If water is present long enough during the
year to influence the kinds of plants that grow, an area can be a wetland.

Plants like blue vervain (above) can folerate

l Benefits of wetlands prolonged wet soi conditions. Photo: L. Heady

Wetlands provide many functions and benefits that are valuable to people
and the environment, including:

* water quality improvement: Wetlands cleanse water by
filtering out pollutants, which are then broken down or
i i They also filter and reduce

turbidity.

flood and storm water control: Wetlands absorb, store,
and slow the flow of rain and snow melt, helping to
minimize flooding and related damage. An acre of wetland
can slore one million gallons of water.

* surface and gi p i often
serve as i sites, mail base
flow and water levels in streams, rivers, ponds, and lakes.

In some places, wetlands help to recharge groundwater.

fish, wildlife, and plant habitat: Wetlands are one of the
most productive habitats for feeding, nesting, spawning,
resting, and cover for fish and wildlife, including many rare
and endangered species. They are home to a large
diversity of plants, as well.

Some weflands, like this hardwood swamp, may appear dry
during certain times of year. Photo: L. Heady

* carbon ation: i to climate
change mitigation by stering carbon in soils and plants.

* public enjoyment: Wetlands provide areas for recreation, education, and research. They are popular destinations for
wildlife watching and larger wetlands offer hunting and fishing opportunities.

A Program of the New York State Department of Environmental Conserv: www.dec.ny.gov
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Benefits and Protection Status

From headwater creeks, to meandering lowland streams, to tidal tributary mouths, the Hudson Valley is home to diverse
streams pi g valuable and benefits to There are over XX miles of mapped streams in the

Hudson River Estuary , and small, streams that are critical to the health of the
entire network.
| What is a stream? iparian Comidors

The word “stream” refers to a natural waterway flowing in
a visible channel with a defined bed and banks. Streams
may go by other names in New York such as creek, brook,
or kill. A “river” typically refers to a large stream

Streams are dynamic and interact in many ways with
lands beyond the channel. Adjacent riparian areas are
lands bordering streams and are transition zones between
aquatic and upland habitats. Floodplains are low-lying
areas adjacent to a stream channel that are periodically
inundated after heavy rainfall or snowmelt. Riparian areas
and are closely to stream

and are functional components of the stream, even though
they are usually dry. The condition of these adjacent areas Components of stream systems include parts of the channel
contributes to the overall function and health of the stream. If as well as adjacent upland areas. Graphic credit- Missouri
left vegetated and undeveloped, riparian areas and Department of Gonservation, Texas Parks and Wildiife

floodplains can improve water quality and habitat, as well as Department, The Meadows Center for Water and the
serve as valuable buffers between human activities and flood Environment, Rudolph Rozen
risk areas.

| Types of streams

Stream flow can fluctuate considerably depending on stream size,
precipitation, time of the year, and land cover in the watershed, the
area draining to the stream. The largest streams with continuous flow
are perennial, flowing year-round. Perennial streams are primarily fed
by groundwater and water from smaller intermittent streams, which
only flow seasonally and are fed by groundwater and runoff from rainfall
an Even smaller al streams only flow after rainfall
Intermittent and ephemeral streams are often inconspicuous and
unmapped, but account for approximately 60% of total length of
continental U.S. streams and rivers. The vast network of intermittent and

streams i and are
vital to the health and ioning of [+ ial waters.

| Benefits of streams and riparian areas

Streams are parts of systems
i ibuting to a healthy L S
» Clean water: Streams support drinking water supplies, boating, Anintenmillent straam Bows seascanaly o sfler
fishing, and swimming. Intermittent streams and riparian areas are rain. Photo: I Haecke!

vital to downstream water quantity and quality.

* Nutrient processing: Intermittent streams transform large quantities of nitrogen (N) and other nutrients that would
otherwise increase nutrient pollution downstream. This reduces potential for harmful algal blooms.
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Funding

Hudson River Estuary Grants
https://www.dec.ny.gov/lands/5091.html
Hudson River Valley Greenway Grants >
https://hudsongreenway.ny.gov/grants-funding 4 -

Project examples:

- Zoning code revisions
- Wetland and watercourse law drafting Indian Brook-Crofon Gorge
- Conservation overlay zoning Watershed Overlay Project,

Westchester

\\\\
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Take-Home

1. Wetland and stream protection
(including buffers) is vital to clean
water and other benefits.

2. Existing maps are incomplete.

3. State and federal regulations are
changing and leave big gaps.

4. Municipalities can do more.

5. One way | will make a difference
IS .

e Pho{o: Laura Heaa



Thank you! Questions?

Christine Vanderlan
Conservation & Land Use Specialist
Hudson River Estuary Program/ Cornell
christine.vanderlan@dec.ny.gov
https://hudson.dnr.cals.cornell.edu/

NEW
YORK
éATE

Hudson River

Estuary Program Cornell University
Emily Svenson
Partner GLIRLION
SVENSON

Gordon & Svenson LLP ATTORNEYS AT LAW
emily@gordonsvenson.com
https://www.gordonsvenson.com/

Photo: Ingrid Haeckel
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